Item No. / j

Meeting Date:  /—/£-d5~

Item Title: FEMA / HMGP funding / IRS Ruling

Item Summary:

County Attorney has assisted Mitigation Project Manager with a Resolution requesting
the Dare County Board of Commissioners to seek repeal of an IRS ruling that would
require all HMGP receiptents to report total amount of funds applied toward their home
in mitigation measures to be considered ordinary taxable income.

(Use additional Paper if necessary) Number of Attachments: 1

Will your presentation require audiovisual equipment? Yes [_[No

Note: All audiovisual materials must be submitted in digital format to the Clerk of the Dare County Board of
Commissioners with this sheet. Acceptable formats include: VHS, DVD, audio CD, Word document, Adobe
Acrobat PDF files, PowerPoint files and jpeg files.

Specific Action Requested:

Request that the DCBOC adopt Resolution as presented and preceed immediately with correspondence
to both State and Federal Represetatives seeking repeal of the IRS ruling.

Submitted By: j enny Jones, Mitigation Project Manager Date: 1/7/05
Dept. Head
Comments: M /7 /d s~
Signatu, ate.
Finance v v
Comments:
Signature Date:
County Attorney .
Comments: %M /3 )77&% / / 7 / OS/
Signature Date:
County Manager o - :
Approval: @ W 7’ /7 /CD S
Signature Date:

Commission Action:
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DARE COUNTY BOARD OF COMMISSIONERS

RESOLUTION
OPPOSING FEDERAL TAXATION OF
HAZARD MITIGATION GRANT FUNDS

WHEREAS, federal hazard mitigation grant funds are made available through three different
programs to assist local governments and private citizens in recovering from natural disasters and
engaging in mitigation activities to prevent future damage from natural disasters; and

WHEREAS, residents in Dare County have benefited from hazard mitigation grant funds in
having their homes elevated to prevent further flooding and property damage due to storms and
hurricanes; and

WHEREAS, the availability of these hazard mitigation grant funds are beneficial to the
general health, safety, and welfare of the citizens of Dare County in protecting life and property from
storm damage; and

WHEREAS, the Internal Revenue Service has ruled that hazard mitigation grant funds are
includable as gross income under federal tax laws, which will potentially result in a tax liability for
those citizens who receive hazard mitigation grant funds; and

WHEREAS, the Dare County Board of Commissioners believes that this IRS ruling will
create a hardship on those citizens who would otherwise benefit from hazard mitigation, and will
render many if not all citizens unable to participate in the program in the future, thus loosing the
benefit of the program for those citizens and the County as a whole.

NOW, THEREFORE, BE IT RESOLVED that the Dare County Board of Commissioners
urges North Carolina’s Congressional Delegation to enact legislation to reverse the IRS ruling that
hazard mitigation grant funds are taxable income for recipients, and further urges Dare County’s state
legislative delegation and Governor Easley to support the County’s position in this matter.

The Clerk is hereby directed to transmit a copy of this resolution to Dare County’s
Congressional and legislative delegation and to Governor Michael F. Easley for appropriate action.

This the 18™ day of January, 2005.

DARE COUNTY BOARD OF COMMISSIONERS

Stan White, Chairman

ATTEST:

Fran Harris, Clerk to the Board
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DEPARTMENT OF THE TREASURY A
INTERNAL REVENUE SERVICE e lon
WAEHINGTON, D.C, 20224 SRahl

JUN 2 § 2004

Mr. David A. Trissell

Acting Genersl Counsel

Federel Emergency bManagement Agency
Washington, D.C. 20472

Dear Mr. Trissell:

Your predecessar, Mr. Mark Wallace, Inquired whether grants used to fund
impravements 1 property, such as elevations of buildings in flood-prone ereas, urnder
Federal Emergancy Managament Agancy (FEMA) mitigstion programs are incldible in
the proparly owners' groks income. The miigation programs that we were asked o
sddress are the Flood Mitigation Assisience Program (FMA), the Pre-Disaster Mitigation

Program (PDM), and the Hazard Mitigation Grant Program (HMGP).

FEMA's long-standing view is that payments made under the FMA, the PDM, and the
HMGP are not taxable 1o property owners under the Stefford Act, the Intemal Revenue
Code (Code), and other applicable policies and regulations. FEMA has leamed,
howsvar, that seversi jocal Internsl Revenue Searvice offlves bave suggestad that
peyments under these programs may be taxable 1o the propernty awners. Therefom, Mr,
Whallace asked us {0 address (1) the tax implications for praparly owners who were
idanified by o state or local government {o be pert of a cormmunity hazard mitigation
project threugh FEMA's hazard mitigation programs, and (2) whether the tax
implications are the same for all types of mitigation measures, induding acquisition,
sigvation, relocation, wind and selsmic retroft, and safe room projects.

FEMA belleves that paymants under these programs are never taxable incoms tn the
propeny owners because the funds directly benefit padicipating states and communitiea
and provide only an incidental benaflt to properly owners. FEMA is also concemed that
iaxing such paymernis would jeapardize paticipation In the programs. We very much
eppreciate FEMA'S concerrs, and have carefully considered allfof the argumants that
FEMA has raised. We also recognize that the intent of Congress In snacting the
enabling legislation for theas programs is to reduce the advan@ effacts and long-term
cosiz of future disasters.

Nevertheless, after thoroughly reviewing all of the legal arguments and policy
considerations, we belleve that the gran! payments are Inciudible in the gross income of
homeowners and businesses that recelve tham, Under § 61 of the intsmal Revenue
Codi, gross Income means afl income from whatever source derived, except as
otheiwise provided by law, Thus, Congress intends to tax all gains or sccessions to
waalth ovar which & taxpayer has compiete dominion. Hers, a property owner who
recelves a mitigation grant Is essentlislly recaiving a govemmant subsidy for the cost of
improving the property. Under the Code, this subsidy is an accession 1a the proparty
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Mr. David A, Trissell

owhar's wealth and must be included in gross income unless another provision of the
Code or federal law excludes it from groas income. Neither the enatiling lagislation
puthiorizing the mitigation statutes nor the logisiative history of those statutas provides
an exclusion from income. As the enclosed legel memorandum explains, we have
thoroughly researched all provisians of the Infernal Revenua Code that might
conceivably exclude sueh payments from gross income. However, none of the
exciusions applies to these payments. Wa beileve that & lsgislative change would be
netessary to exclude these payments from income or to defer taxation of those
payments unti the taxpayer soid the property.

Although the legal memorendum tocuses on grant payments used {o aslavate struciyres
jocated on flood-prone proparties, we bsliave that the same legal analysis would apply
to other mitigation improvement projects that benefit individual property owners, 6.9.,
relocation, wind and salsmic retrofitling, and eafe room grojects, The sama analysis,
howsver, would not necessarily apply (o mitigation projects that specifically benohit
publicly owned fachities (e.g., a storm-water drainage system or lavee).

In sddifion, if 8 local government acquires property as part of & mitigation program, the
tsxpayer generally would be required fo inciude in income any gain from the sale of the
property. However, § 121 of the Code may exclude from income up to $250,000 of gain
resiized ($500,000 on a Joint return in most situatione) from tho sale of & principal
residence If the taxpayer meets ali of the requirements of § 121,

In summary, the Office of Chief Counsal has concluded that as a matter of law,
payments under the FMA, the PDM, and the HMGP are indudible In income.
Nevarheless, the Service is well aware that this position may not have aiways been
undersioed by local governments end taxpayera recelving these payments. The
Service has undertaken measures recently 1o elirinate any canfusion and will continue
its awareness eflorta so that all partias are fully spprised, on a golng forwand basis, of
their repom‘r}lg_[asponsibilitﬁwq tax ||sblitles relative o such E%Y'Ilﬂlﬁ!: The Service
SnBaipates that FEMA Wit loin It In disseminating this tax Information. As for prior
payments, # is my understanding that recognition of the histary with respect to particulpr
tmxpayers wib certainly be taken into account as to whether any enforcement activity by
the Service in this regard is wamanted.

i -38-2de4 15051 PPl 544a Q4 P.e3
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Mr. David A, Trissell

Should you wigh to digcuss any aspects of this letter in greater dedall, | am available to
u snd your siaff at a mutually convenient time. Plaese call me

parsonally meat with yo
6t (202) 622-3300 to arrange such a maeting or to discuss this latter,
. Sincarsly,
Donald L. Korb
Chief Counsel

Enclosure
Legal Memorandum: Income Tax Consequences

Of FEMA Miligation Grant Programs

et Mr. Amold |. Havens, General Counsel, Depsriment of the Treasur;}
Mr. Gregory Jenner, Acting Assistant Secretary (T ex Policy). Department of the

Treasury

Sones y
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- Legal Memorandum: income Tax Consequences
of FEMA Mitigation Grant Programs

This memorandum addresses the income tax conrsequences of grant payments mads
under the Flood Mitigation Assistance Program (FMA), the Pre-Disaster Mitigation
Program {(PDM), and the Hazard Mitigation Grant Program (HMGP) that are used {0
slevate structures located on flood-prone properties owned by individuals and
buginesses. The programs &te designed o mitigaie the adverse effects of future
disasters. Wa conciude thal the foundation elevations provided ta property ownars
under all three programe are inciudible In the property owners' gross income undar § 61
of the Internal Revahue Code.

BACKGROUND: DESCRIPTION OF FEMA PROGRAMS

Overview of the FMA, the PDM, snd the HMGP. Under these programs, the Federal
Emergancy Menagement Agency (FEMA) distributes funds to states, which set
mitigation pricsities and administes the programs. The states then assist communities
with such mitigation programs es elavating or relocatirig flood-prone homes, acquiring
vulnerable properties, and retrofitting structures. Once a project is approved, thelocal
community becomes a subgraniee. Ususlly, the local communlty contracts out for the
mitigation work; sometimes, however, the local government will have properly owners
arrangs for contractors 1o perfotm the work, and then reimburse them for the costs.
Thus, homeowners and business owners generally do not directly receive the cash )
proceeds of @ grant, Also, communities may use grant funda 1o acquire properties from
owners 1o restrict the land 80 acquired permanently ta undeveloped open space.,
Participation of property owners in the programs |s voluntary. In eddition, the program
i open 1o property owners regardiess of income ievel and regardiess of whether the
property is used fot perscnal (e.g., a principel residenca} or business use,

All ptajacts under the programs must be cost-eflective. This means thatl “the cost of
funding of the project [rust be) less than the cost of damages expecied to be Incurred
in future disasters without the project, end that the project will substantially reduce the
rlak of future demage, hardship, loss or suffering tesuking from a major disaster.”'
(Emphases addad.] This cosi-effactive requirement hes aiso been incorporsted irfto
regulations governing thelprograms. Thue, one criterion that a projact under the HMGP

must mest is that it- :
i

Wil not cost more than the anticipated value of the reduction i both direct
damages and subsequent negative impacts to the area If fulure disasters
were 1o oscur, Both costs and benefits will be computed on a net present

value basis.*

K Lniter trom FEMA Daputy Genersl Counsel Mark Wellzce 1o Associate Chiel Counse! (Income
Tax & Accounting) Heather Maloy, 3 (undated),

Y 44 CFR, B208.434(bXS); sse /30 44 C.F.R, § 78,17, tontsining a similae provision under the
FMA,

VIRL2An4ad 4z A%
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FEMA Mitigation Grant Programs

That the purpose of the three pragrams s {o reduce the effect of fulure disasters rather
than relleve the effects of current disasters is made clear in FEMA's manual for its
penefi-cost analysis software program, which states. -

Tha benefits of hazard mitigation ara avoided future damages. Benefits
are not the demages exparienced [n the declared event. ...

Mitigation may nof be cost-effective evan thougyh a particuiar facility
age in the daclared event, if the event were 2 iow

experienced great dam
probability (1.e., @ 500- or 1,000 ysar) event, Conversely, mitigation may
icular faciiity experiencad little or no

be cost effective even thaugh the partic
demage in the declared event f the probability of future damage is high.®

Payments may ba made in ane of two scanarias: (1) directly to the contractor pursuant
tered Into betweon the state and/or lacal gavernment, the contractor,

to a contract &N
and the homeowner (*Contrectar Payment’) or (2) 10 the homeawner who In turn pays

thg contraclor.

In the case of & Contractor Payment, the state of locat governmant is rasponsibie under
a FEMA HMGP sample coniract for the following’

Bid dosument preparation, bid review, and review and imited inspection 85
necessary to assure reasanable compliance with codes for all project
construction;

Technical review and approval of construction activities;

Overall supervision af the contracts and sub-contracts during tne construction
phase; and

Approval of project changes requasted by the proparty owner.*

Mitigation Aesistance Program (FMA). The FMA g authorized by 42
and was created as part of the Nationa! Flood Insurance
ms undear the National Flood Insurance

The Flood
U.S.C. 6§ 410D4c-4104d,
Reform Act of 1884, to reduce or eliminate ¢l
Program (NFIP). Congrese belleved thet the RIMA was necessary because ‘the NFIF

has not taken sdequate steps 1o mitigate against flood tisk and thereby limit fature
insses to the Fund.® S. Rep. No. 414, 1063d Cang., 2d Sess. 20 (1984).

B J Federal Ec;él';eﬁcy Mansgamenl Agency, Benefit-Cosl Anblysis (BCA) of Hazard Mitigation
Projects, Appeatix 1 fo the Riverine Flood-Ful Data Module, 3.

BT provisions wpply to CONtracts under the POM and FMA Thesa
slala or local govarnments have iInformaton reporting

¢ We have assumad thal 8
provisions basr only on (he issue of whethy
oligations undar § 8047 for Contrector Payments,

PIAZ285440 ©4: Pt
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FEMA Mitigation Grant Programs

The EMA heips states and localities implement maasures {o reduce of eliminate the
long-term risk of flood damapge to buildngs, manufactured homes, and other structures,
Eligble projects include elevating, retocating, flood proofing, or demalishing insured
structures, and acquiring insured atructures ang property.

FEMA may contributs up to 76 percent of total eligible costs; a nonfederal source must
provide the remainder. A locality recolving @ grant is not raquired to be in an ares that
is & Presidantially-deciared disaster aras, A project rust be cost effective, cost
beneficial to the Nationat Flood Insurance Cund, ahd technically teasible. States are
encouraged 1o prioritize grant applications that include repstitive loss properties

The Pre-Disaster Mitigation Program (PDM). The PDM is auvthorlzed by § 203 of the
Robert T. Stafford Disaster Rellef snd Emergancy Assistance Act, 42 U.S.C.§f 5121 et
seq. (the Stafford Act), s added by § 102 of the Dlsaster Witigation Act of 2000, 42
U.8.C. § 5133, Under § 203(b) of the Stalford Act, 42 U.5.C. § 5131(b), the Presldent
may establish a program to pravide technical and tinancial assistance to state and local
governments to asaist in the impiemantatioh of pre-disaster hazard mitigation measures
that are cost-effactive and are designed 10 reduce injuries, icss of life, and damage and
destruction of properly. Eligible projects includwe the acquisifion or relocation of
vulnerable propartiss consistent with the HMGP, hazard reticfitting for flood hezards
(e.g., elevation, hurricene shutters), and localized fiood control projects. These
aclivities are intended to reduce future iosaes, economic digruptian, and disaster costs
for the federal taxpayey. A grant recipient is nol required to be localed within a

Presidentially-declared dieaster area.

FDM projects are funded on a 75 percent federal, 25 percent nonfedarel cost share
basis. Howevar, communities designated as small, impoverished communities recelve
funding on @ 80 perceni feders!, 10 percent nonfederal cost share basis.® The authority
for the PDM tarminates on Decembar 31, 2004.° As of Navember 21, 2003, no grants

had been awarded under the PDM.

The Hazard Mitigation Grant Program (HMGP). The HMGP was crealed in 1088 by §
404 of the Stafford Act, 42 U.S.C. § 5170¢. The HMGF providea fundinf 1o states and

' A smal impoverished commurity i defined as (1) 8 community of 3,000 oritewe: Individusls
thet i igentified by the stete as a rursl community, and is not & remote area within the corporate
baunganes of 8 |arger cly, and (2) esonomically disadvantaged. with residests Beving an average por
captie annus! Income not excseding 80 percent of netlonel per caplta income.  See Notica of Availability
of Pre-Disaster Mitgation Planning Grants, 68 F.R. 10018 {March 3, 2003).

* H.R. 3181, 108" Cong. 1" Sass., § 2 {2003) exiands the authority for the PDM to September
3p, 2006, and extends lo September 30, 2008, the due date of a Congresswns! Budgat Ofice report
esimating tha reduction in Federal dicasier assistance that hes esulled and is likely 1o reautt from the
PoM. HR. 3181 was paseed by the House, [t was reterred 1o the Sonate Committee on Enviranment

and Public Works on Decembear 9, 2003
' Sea 148 Cong. Rec, H12127 (daily ed. Nov, 219, 2002) [stetement of Rep, Biumensuver).

|
$4-2084 15,51 LIS ' gay Py
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FEMA Mitigation Gramt Programs

\ocalities for implementing long-tem hazard mitigation measures during the immexdiate
recovery fram a disaster. Projects must provide & lang-term solution to 8 problem, such
as elevating a home to reduce the risk of future flocd damage rather than buying
sandbags and pumps {0 fight the flood. Other eligible projects include acquiring raa!
properly, demolishing of relocating buildings, and retrofitting structures. Unike the
other programs, the HMGP requires mitigation projects to be lacated within @
Presidentiglly-deciared disaster arsa

Like the other programs, HMGP funding Is on a 75 percent federal, 25 percent
nonfederal basis.

ISSUES:

1. Are the benefits that a property owner racelvas under the programs described
above for alevating the foundstion of & structure on that property excluded from
gross income under the Stafford Act, the ganeral welfare exclusion, § 102 (s &
gy, or § 139 (es a qualified disaster relief payment), or 83 8 ggvemmert-created

property right?

2. Do the benefils that the owner of a building recolves under the programs
descrived above for efevating the foundation of thal buiiding under tha HMGP
qualify for deferral of recognition of galn as an involuntary conversion urder§ . -

10337

3. What smount must a property owner who receives a benefit under the progrems
described above far elevating the foundation of a structure on that property

indlude in Incorme?

4. Are siate and local govemments required to file information retums for paymaents
made on behalf of hormeowners under the FMA, the PDM, and the HMGP?

5.  Are state and local gavemments requirad to flie informiation returns for payments
mada directly to contractors undef the FMA, the POM, and the HMGBP? {
?

DISCUSSION

Exclusion under the Stafford Act. It has peen argued that Congrees never (ntended
property cwners to pay incorme taxes on the value of the improvements they receive
under thesea three programs or any other FEMA mitigation programs. The statites
authorizing the FMA, the PDM, and the HMGP, and the lagisiative history of those
statules, howaver, do not address the fadaral tax treatment of the payments. By
contrast, Congress has mandated that Federal major disaster assistance provided to
individugis and familles (under vatious federal and state programs, including the PDM
and HMGF) not be consldered as income or a resource when datermining eligibliity for
or benefit lavels under faderally funded income assistance or resource-teated beneftt

JU -38-2884  15:51 TIBRAR53A0 9% P.a3
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programs. Saction 312(d) of the Stafford Act, 42 U.8.C. § 5155, The combination of
Congrass' silsnce on the tax teatment of penefits recelved under thess programs arnd
its specific proscription on counting the velue of the benefits as incoms for specified
nontax purposes, suggests that Congress intended the income tax treatment of such
payments to be determined solely undar the provisions of the Intarnal Revenue Code,

Government Grant of Propenty Rights. Rev. Rul. 67-135, 1867-1 C.B. 20, addresses
the Buresu of Land Manapement's noncompetitive |sasing of oil and gas rights on
Federatly-owned lands that are not within any known geclogical structure of a producing
oll and gas field. Under the Bureau's proceduras applicants pay both a filing fee and the
first year's rental. I there is more than one applicant, the leasee is selected by a jottary
drawing; nonselectees are (sfunded the first ysar's rental. The ruting holds, without
rationale, that tha excess of the fair market vaiue of the leane over ite cost to the lessees
is not incoma to the taxpayer-iessee under §§ 61 or 74 (pertaining o prizes and

awards).

In addition, Rev. Rul. 82-16, 1992-1 C.B. 15, hoids, without rationasie, that the
Environmental Protection Agancy's aflocation of sultur dioxide emission aliowances to
cartaln utilities under Tie IV of the Claan Alr Act Amondment of 1980, 42 U.S.C. § 7651
of 5ag., does not cause the utllities recaiving such aliowsnces to raalize Income under §
€1,

In recent years the Servica has issued several privete:lotter rulings and technical advice
memoranda stating that these two revonue rulings stand for the proposition that the
government's granting of a iransferable right or the creation of rights under regulatory
and licensing arrangements will usually not result in the recognition of income to the
recipient of those rights.® Benefits that proparty owners recaive under the FEMA
progtems are spacific 1sngible mprovements integrated jota their raal property rather
than e new separata right or property intetest granted by the government, Thus, the
retionale for the holdings In Rev. Ruls. 87-135 and 52-16 sxpressod in recent TAMs and

PLRs does nat apply to the FEMA programs,

The Geners Welfare Exclusion. Section 61(a) and the income Tax Regulations
{hereunder providé that groas incoma meahs all incoma from whatever source derived,
excep! es ofherwise provided by low. Under § 81 Congress intends to tax all gains of
undeniable socessions to wealth, clestly realized, over which the texpayars have
complete dominion. Commissioner v. Glenshaw Gisss Co., 348 .8, 428, 431 (1965),

1855.1 C.B. 207,

' sgs LYR 2001-10-022 {Desamber 7, 2000} and L1R 2002-17-052 (Janvary 28, 2002) (stale
suance of a finsncing order ko a dereguiated utiity thel creatas u proparty right doss not easult (n incoma
unger § 81); TAM 2001-19-007(Jenuary 17, 2001) (taxpayer did not realize income under § 51 for
“gupervisory gooowlll* {hat was considered an asset for federal banking reguiston purpasas).

i

]
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FEMA Mitigation Grant Programs

Although § 61 provides for broad includibility in gross Incams, the Servics has heid that
payments to individuaia by povernmental untts under legisiatively provided social beneft
programa for the promotion of general welfare are not incudible in the recipient’'s gross
income. See, 6.8, Rev. Rul. 76-395, 18782 C.8. 18 (homs rehabilitation grants
receved by low-income homeowners residing in a defined area of a city are in tha
nature ¢f penerat welfare and thus are rot Includible in their gross Income),

This administrative exception to the general rule of broad includibility under § 61 (the
“gensral weltare excluslon®) has generally been limlited to payments by govermrneantal

entttias to individuals (and not businesses) expsdancing ether (1) disaster-related
necassary expenses of serious needs in the aftermath of a major disagler (see, e.g.,
Rev. Rul, 76-144, 1976-1 C.B. 17) or {2) sconomic need {usually tested by income
lavel). Absent a disaster, ihe Seivice gansrally limits application of the genersl welfare
axclusion to situations based cn economic need, See, &.4., Rev. Rul. 78-170, 1B78-1
C.B. 24 (paymerts made by ‘Ohid to low-incame elderly or disabled residents o reduce
their cost of wintafr energy consumption are not Includitie in groas incoma). Conversely,
the Servica has explicitly declined to apply the ganeral wellare exclusion 1o
governmental programs that are paysble to individuals without regard to their financial
status, haatth, educational background, or employment stalus, See Rev. Rul. 5-38,
41985-1 C.B. 21 ("dividend payments" made by the State of Alaska 0 distribute equitably
its enargy wealth {o the pecple of Alaska, encourage persons to maintain their
rasidence: in Alaska, and reduce poputation tumovar areé inclucible in incomea under §

a1).

In addition, the Sarvice generally has dedined to apply the general weltare exciusion to
payments {0 businesses. See, e.g., Rov. Rul. 76-75, 1976-1 C.B. 14 (interest reduction
payments made by the Untted States Department of Housing and Urban Developmant
to a mortgages on behalf of & Emited-profit corporation that acguires and leases
apartments in 8 lower income 7ental housing project are Includible in the corporation's
gross Income). See also Graftv. Commissioner, 74 T.C, 743 (1980), affd, 873 F.2d
784 (5™ Cir. 1982). which reaches ihe same conclusion as Rev. Rul. 76-75.

We believe that the paymants m{ade under these thres programs provide the property
owners with accessions to wealth within the scape of § 61. FEMA's Publication 347,
which discusses the benefits of slevating, states that glevating a flood-prone house “can
improve the appeananca of the houte, can Increase space in the house usable for
perking and storage, End can add to the value of the house."® Campare Rev, Rul. 79-
2684, 1678-2 C.B. 92 (taxpayer did not restize Income under § 61 when it petmitlad &
neighboring company to-insial an alr poliution scrubber on its propenty because the
taxpayer had no cbligation to reduca alr poliution, the scrubber did not increase
taxpayers capacity, ravenue, of cost savings, of extend the iife of taxpayer's facilities.
and {he nsighboring company retained title and benaficial ownership of the scrubbaer).

¢ Fogers Emergency Managément Agency.

Publication 347: Above the Flood: Elevaling Yout
Eioogprone Houss, page S-1 {May 2000}. ,

RL-36-2804  15:51 PR 2@544A 974 g
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FEMA Mitigation Grant Programs

Ve algo beliavé that such gocessions 0 wealth fall far peyond the scope of the generat
waltare axciusion as setforth in jongstanding Service posiion. FEMA's mitigation
grate and disinct from Hts crisis and shortterm recovery functions.
fp indlviduals pay for expenses incurred because of a flooxi that s @

ev. Rul. 78-144. The ritigation programa, howaver, reduce the tong-term ris
future damsge rather than help victims cope with the necessaly expanses o senous
nesds that arige In the immediate atpmath of 8 digaster.

it might be argued that payments under the HNMGP qualify undet the genersl weifar®
'an yacause thoy imptement riigation mMeaaures after a Presidential disaster
declaration, and limit funding 10 communiied that a8 within @ Presidentiaily-dociared
disaster sred. Wa disagree. Tha genersl welfare exciusion depends on the purpose
gnd intert of the paym6nts—not meraly their timing and ination, Payments under the
HMGP are not mads 1o ad propetty owners with necegsary expansesthey incar due to
! a

er

damage ia high and wil not fund such Improvements to a property €0 located that was
saverely Jemaged in the flood, ff the probability of the recurrance of a disaster is low,
Thus, the witeria for 8 property owner to porticipate in @ structure wievation project are
Inconsistant with the criteria {or generel welfare exclusion for disaster reilof pny_mants as

exprossed in longstanding Service position. Sea Rev. Rul. T8-144. = %% 2 st
' S o
ans-lest ch «shy

Further, the receipt of penefite undat the thres programs is neither Me not  viess
pasadon @ recipient's personsl financial tatus, health, educational packground, of 9
empioyment status, tnaddiion tha payments aré gvaiiable 0 properties used for both
personal and pusiness use, Atthough FEMA will pravide a greater petcentsge of
payments in small impovershed commisnitios under the PDM, participation in @ project
by @ property owner is not based c0 the family of indMdual need of he property Owner,
roperty ownars may qualify undet the PDM regardlfss of thaeir income lavel and evon ¥

Thus, the bensfits recelved by property owners under the FEMA mitigation programs do
not qualify for excluslon under the general welfare exciusion.

property ooqund by gift. Under § 102(8), gitt must proceed sfrom & 'detached and
disintarested generosity,’ . .« \out of affaction, respact, admiration, cherity o ke
impulses.' Commissioner V. Duberstein, 383 U.5. 278,285 (1960), 1060-2 C.B, 428.
On the other hand, payments thet proveed vprimadily from the ‘constraining force of ary
moral of iegal duty’ or from ‘the incentive of anticipates psnefit’ of an economic neture”
are not gifts. pubersteln at 286, We believe that § 102 does nol apply to the mitigation
payments because Congress' intent in establishing the programs proceeds, nat from

Saction 102 section 102 provides that gross ingome does not include tha value of

15:51 .
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FEMA Mitigation Grant Programs

detached OF disintarested generosity, put from the & ticipated economic benefil the
Fedsra! govemrnent will gertve from reduced expenditures to aleviate the cests of
future dlgasters- As noted shoVe, to qualify for 8 grant under the mitigaten programs,
the net present value of the cost of & project must not be more hen the net present
anticipated veiue of the reduction {n path direct damages and subaequent negative
impacta to the ares if 2 future disaster wers to occur.

Saction 139 Section 138(8) axciudes from gross inctme any amount recetved by an
-— tndeual esd quaIMGd disaster relief payment. Section 138(bX1) provides, N pact, thet
the term squgified digaster reliet paynmnt‘ means any gmount paid to of for ihe bery

of an individual;

- (Vto reimburse of paY reasonable ard nacessary personal, ramily, living, ¢f
funeral expensos jncurred ag @ yesuit 0of 8 quaiified disaster {§ 138(b) 1))

to reimburse of PEY rassonable and necessery expenses incurrad fot the
repair of rehabitiation of @ personal resldence, of repair of rep!aesrneﬂt of fis contents,
10 the extent tnaat the nead for such repair, rehabtitation, af rep\aoef'\enl is attributable

{o a quafified gisaster (§ 436(b}2))

i auch amourt is paid by & Federal, state, Of tocal government, of agency af

mstrumantality therecf, In connection with 8 qualified disaster n ordar 1o prompota the

general weifare (§ 130(b)ya)). Thus, § 139(b)(4) codiflss (put does not suppiant) the

- , administrative general welfare exclusion with respect 1o certain disesier reliet pryrments
1o monvidusis.

We betieve thst paymaents under ﬁ'lltigntion progrems do not qualify for exciuaion from
- incorne under § 130. As noted above under the general welfare exclusion discussion,
the paymenta do not quatify under § 138(0)4) because they are not made © pramote

- paymenis unaer the EmMA and PDM cleany cannot quality under § 139, becauae grants
under these programs are made without regard 1o whethar the communty recelving the
. grantis within a Prasldantlalty-decmmd disaster area oris suffering an sventof 8
- catastrophlc nature. itmight be srguad that panefits 8 propenty ownet rcelves undar
the HMGP, which funds mitigation programs within a Presidentiauy-d ared disasisi
area duting the wnmedrate recovery from @ dlsaster, meet the requirements of § 138(b).
However, @6 discussed above, the psyments areé not intended to reimburse rspsonable
— of necessary expensss attributable to @ disaster; rather, they are specificaly targeted 10

-

w p squeltfed disgster lnciudes () & disasm’ i an ares thet hae peen sytsequentty dotermiived

by the presigent to warant feders! pssistance under the Disaster Rellaf and Emergancy Assintance Act

(Lo the switord At (§) = dinamer resuiting from 8t avent Uhat the gecretgryhat dotarmingd o be ofe
je neture, and (1Y for amaunts deseribad 0 § 138{bX4). ® gleaater (et ¥ sotermined by 8N

gppmblo gcwernmentni authority e warrent gny.nmﬂnl asgistance. Se § 138(c).
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FEMA Mitigation Grant Programs

reduce long-term expenses by mitigating the effects of s future dizaster. Therefors, we
believe that § 13B(b) does not apply to any benefits property ownears recelve under the
FMA, the PDM, or the HMGP, '

Section 1033, In general, taxpayers who recalve payments as compensation for
property damaged or destroyed by a natura! dissster or catastrophe are eligible to defer
recognition of the gain realized an the payments, if they otherwise comply with the
provisions of § 1033. Undar the HMGP, grants for building elevation provided to

| proparty owners are intended to implernent a long-term hazard mitigation measure aftar
& major disaster decharation rather than compensate the owners for ?roper‘ty damaged
or destroyed by a major disasier. Thersfore, § 1033 does not apply.'*

Amount Required to be Included in Income. A property owner whose building is
slovatad under the HMGP, the PDM or the FMA includes in Incomne the cash amount of
the grant apecified in tha contract with that property owner. Even In the contracts which
FEMA states that the homeowner is only nominal|¥ involved a specific cash grant
amount ts aliocated to the project for each hame.'* Because the laxpayer owns the
property that is being elevated, the taxpayer is buying setvices rather than proparty.'>
Thus, the taxpayer should include In income the value of the Bervicas tising provided by
the contractor, not the amoumt by which the value of the property is inceeased due 1o the
¢levation of the bullding. Th!s view is expressed In Rev. Rul. 78-24, 1878-1 C.B, 80,
which holds that a iawyer who is @ member of a barter club and reoeives in a barter
exchange painting sefvices for his house had to include in income the value of the
painiing sarvices, The Service slso came to this conclusion in Rey. Rul. 56~181, 1956-1
C.B, 98, which involvas & homeoswner who receives free installation of louvered
windows, jalousies, awnings, efc., on his home by the manufacturer of the products in
exchange for allowing his home to ba used In advertising photagraphs and )
dernonstratng the products. Rev. Rul. 56-181 holds that the taxpayer includes in
income the: excess of the vaiue of the products installed over the value of the replaced
products prior 1o removal, In naither revenue ruling did the Service conclude that the
valus of the services provided to the taxpayer was the Increase in the value of the home
dus to the provision of the services provided (/.. the painting sarvices or the inataling

ct’the windows, efe.). .

-

1™ engivre miligation prajects may Incdude the acquisition of a principal residence. Secion 121.
which exciudes from income up to $500,000 of the gain from the sale of a princips! residance, will apply
to galn reakzad by taxpayers wha rall their homes to a local govemmant under a mitigation program i the
taxpayers otherwise meet thw requirerments of § 121.

; " A sample contracz states, *The Owner [homsowner] will psy the Contractor from funds
swardeq and ndministpred through the County for tha performanca of the Conbract the sum of $ispecific
dottar Bmount) Tor the work.*

* in thiy connsction compare § 1 81-2{d)(1) which providas that & Wxpayer recelves
compensalion in the torm of servicas he must include in ncome the vatue of the services recelved ang §
1.61-2{d)(2) which provides that if a taxpayer recalves compensation in the form of prope rty, ha must
inciude n income tha vaive cf tha property so provided.
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1{h), the state or fecal govemmant should report payments in the year made if the
payments made during the calendar year are $600 or more, rather than the year the
grantis awarded, because the larms of the contract present a substantial fimitation and
rostriction as to the ime or mannar of payment or condiion upon which payment Is to

ne mada. ™

Information Retums for the Cantractors. Inthe Contractor Payment scenario, a contract
|8 entered into between the state or local government, 8 homeowner, and a contractor
whereby the state or local government makes payments directly to the contractor,
Undar the contract, the state or local govemment ls performing management and
oversight functions in connection with & paymentto & contrector, and is therefore
consigerad the payor required to file Form 1088, evan though the payment is being
made on behslf of a homsowner who wauld not be required to file Form 1089. Sea §

1.6041-(B).
The payment (o the contractor la repotiablé by the staie or loca} government under §
5041 uniess an exception applies, Peyments made directly to gontractos to performn

services under the FEMA mitigation grant programs are *fixed and detarminabla
incoma" @and are generaily reportable on Form 1089, if the smount pald to & payes ina

calondar year is $600 or more and no exception applies under §'1.8041-3, For
example, reporting s not required ff the payes is @ corporation or the paymaent is for

materials. _
SUMMARY AND CONCLUSIONS

The foundation slevations provkied to property owners under all of these programs are
inelugible in the property owners' gross incoma under § 61. Property owners must

include in income the cash amount of the grant,

|
|
1
t
!

State and local governmerts are requirad to file information seturns for payments made
on behalf of 8 homeowner under §6041 in t\: year(s) that the payment(s) is made, if
the payments are 9600 or more during any talendar year.

State and local governments are raquired é: fila information retums for payments made
directly to @ contracter under § 6041 if the psyments aré $600 or more during a .
calendar yeat uniess an exception applies {(e.¢., information reporing is not raquired if a
payee is a comoration of the payment a for matenals).

o “ 1nia conclusion i consiatent wilh tae year of inglusion rules for cash basis taxpayers under §
451.
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